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CONCEPTS, STATUTES 
& REGULATORY 
FRAMEWORK 
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“When the United States enters into 
contract relations, its rights and duties 
therein are governed generally by the 
law applicable to contracts between 
private individuals.” 

 

Lynch v. United States, 292 U.S. 571, 579 
(1934) 
 

Foundational Concepts 
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“Men must turn square corners when they deal with the 
Government.”  Rock Island, A. & L. R. Co., 254 U.S. 141, 
143 (1920) 

But: 

“[T]here is no reason why the square corners should 
constitute a one-way street.”  Federal Crop Ins. Corp. v. 
Merrill, 332 U.S. 380, 388 (1947) (J. Jackson dissenting) 

“While it is true enough, . . ., that one who deals with 
the Government may need to ‘turn square corners,’ . . ., 
he need not turn them twice.”  United States v. Winstar 
Corp., 518 U.S. 839, 922 (1996) (J. Scalia concurring) 

Foundational Concepts 
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• Well established that Government has 
plenary authority to contract. 

• BUT: 

– Sovereign is generally immune from suit 

– Congress controls the purse 

– Limits on authority 

Legal Authority to Contract 

4 



• Statutory restrictions must be followed 

– Christian Doctrine 

• Consequences of ‘’illegal” contract: 

– Void ab initio 

– Voidable 

Limits on Authority – Agency 
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“The Government is too vast, its operation too varied and 
intricate, to put it to risk of losing that which it holds for 
the nation as a whole because of the oversight of 
subordinate officials.”  Montana Power Co. v. Federal 
Power Comm., 185 F.2d 491, 497 (D.C. Cir. 1950) 
• Government agents must have actual authority; 
• Agency concept of apparent authority does not apply to 

agents of the government. 
• “It is well-settled, however, that government officials 

are presumed to act conscientiously and in good faith in 
the discharge of their duties.”  L.P. Consulting Group, 
Inc., 66 Fed. Cl. 238 (2005). 

Limits on Authority – Personnel 
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• Anti-Deficiency Act – USG must have 
available appropriations in order to 
commit funds for procurement 

• Impoundment 

– Procedures for compelling Executive to 
spend funds appropriated  

Appropriations 
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• Waivers of sovereign immunity 

– limited 

• Sovereign Acts Doctrine – when is USG 
performance excused because of 
legislative or regulatory action.  See 
United States v. Winstar Corp., supra 

Challenging Government Actions 
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• Challenging administrative actions that 
unfavorably impact government 
performance: 

– Bowen v. Massachusetts, 487 U.S. 879 
(1988) 

– Megapulse, Inc. v. Lewis, 672 F.2d 959 
(D.C. Cir. 1982) 

Challenging Government Actions 
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Foundational Statutes 
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Basic Procurement Statutes 
• Armed Services Procurement Act (“ASPA”) of 1947, Title 

10 
• Federal Property and Administrative Service Act 

(“FPASA”), Title 41 

Evolutionary Procurement Statutes  
• Office of Federal Procurement Policy Act 
• Competition in Contracting Act (“CICA”) of 1984 
• Federal Acquisition Streamlining Act (“FASA”), 1994 

Longstanding Regulatory Statutes 
• Anti-Assignment Act 
• Buy American Act of 1933 (“BAA”) 
• Truth in Negotiations Act of 1962 (“TINA”) 
• Defense Production Act of 1950 

Foundational Statutes (sampling) 
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Integrity Statutes 
• False Claims Act (“FCA”) 
• Procurement Integrity Act (“PIA”)  
• Anti-Kickback Act 

Jurisdictional Statutes 
• Tucker Act 
• Contract Disputes Act (“CDA”) of 1978 

Specialized (Socio-Economic) Statutes (Just a Few Examples) 
• Small Business Act (“SBA”) 
• Service Contract Act (“SCA”) 
• Javits-Wagner-O’Day Act (“Ability One”) 

Annual Authorization and Appropriation Acts 

 

Foundational Statutes (sampling) 
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Governing Regulations: 
How the FAR Works 

13 



• Formally published in Code of 
Federal Regulations (CFR) at Title 
48, Chapter 1 

• Establishes uniform policies and 
procedures for acquisition by all 
federal agencies 

• Basic regulation applicable to 
acquisition of supplies and 
services 

• “Contracting by regulation”  –  
90% or more of the clauses in 
government contracts are 
prescribed by regulation 

• Nearly 2,000 pages 

 

Federal Acquisition Regulation (FAR) 
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• Subchapter A – General 

– Part 1 – FAR System 

– Part 2 – Definitions of words and terms 

– Part 3 – Improper Business Practices & PCI 

– Part 4 – Administrative Matters 

• Subchapter B – Competition and Acquisition Planning 

– Part 5 – Publicizing Contract Actions 

– Part 6 – Competition Requirements 

– Part 7 – Acquisition Planning 

– Part 8 – Required Sources of Supplies and Services 

– Part 9 – Contractor Qualifications 

– Part 10 – Market Research 

– Part 11 – Describing Agency Needs 

– Part 12 – Acquisition of commercial items 

Organization of the FAR 
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• Subchapter C – Contracting Methods and Contract Types 

– Part 13 – Simplified Acquisition Procedures 

– Part 14 – Sealed Bidding 

– Part 15 – Contracting by Negotiation 

– Part 16 – Types of Contracts 

– Part 17 – Special Contracting Methods 

– Part 18 – Emergency Acquistions 

• Subchapter D – Socioeconomic Programs 

– Part 19 – Small Business Programs 

– Part 22 – Application of Labor Law to Gov Acquisitions 

– Part 23 – Environment, Occupational Safety, Drug-Free 

– Part 24 – Protection of Privacy and Freedom of Information 

– Part 25 – Foreign Acquisition 

– Part 26 – Other Socioeconomic Programs 

Organization of the FAR 
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• Subchapter E – General Contracting Requirements 
– Part 27 – Patents, Data, and Copyrights 
– Part 28 – Bonds and Insurance 
– Part 29 – Taxes 
– Part 30 – Cost Accounting Standards Administration 
– Part 31 – Cost Accounting Standards (CAS) 
– Part 32 – Contract Financing 
– Part 33 – Protests, Disputes, and Appeals 

• Subchapter F – Special Categories of Contracting 
– Part 34 – Major System Acquisition 
– Part 35 – Research and Development Contracting 
– Part 36 – Construction and A&E Contracts 
– Part 37 – Service Contracting 
– Part 38 – Federal Supply Schedule Contracting 
– Part 39 – Acquisition of Information Technology 
– Part 41 – Acquisition of Utility Services 

Organization of the FAR 
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• Subchapter G – Contract Management 

– Part 42 – Contract Administration and Audit Services 

– Part 43 – Contract Modifications 

– Part 44 – Subcontracting Policies and Procedures 

– Part 45 – Government Property 

– Part 46 – Quality Assurance 

– Part 47 – Transportation 

– Part 48 – Value Engineering 

– Part 49 – Termination of Contracts 

– Part 50 – Extraordinary Contractual Actions 

– Part 51 – Use of Government Resources by Contractors 

• Subchapter H – Clauses and Forms 

– Part 52 – Solicitation Provisions and Contract Clauses 

– Part 53 – Forms 

 

Organization of the FAR 
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• Citing the FAR: 

 

 

 

 

 

• Standard provisions and clauses numbered 52. 2 xx -xx 

 

Organization of the FAR 
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Ch. Agency/Department 
2 Defense 
3 Health & Human Servs. 
4 Agriculture 
5 General Servs Admin 
6 State 
7 Agency for Int’l Dev 
8 Veterans Affairs 
9 Energy 
10 Treasury 
12 Transportation 
13 Commerce 
14 Interior 
15 Environ Protection Agency 
16 OPM – Fed EE Health Benes 
17 Office of Personnel Mgmt 

Agency Supplements 

Ch. Agency/Department 
18 Nat’l Aero & Space Admin 
19 Broadcasting Bd of Governors 
20 Nuclear Reg Commission 
21 OPM – Fed Emp Gp Life Ins 
23 Social Security Admin 
24 Housing & Urban Dev 
25 Nat’l Science Foundation 
28 Justice 
29 Labor 
30 Homeland Security 
34 Education 
44 Fed Emergency Mgmt Agency 
51 Army (“AFARS”) 
52 Navy (“NMCARS”) 
53 Air Force (“AFFARS”) 
54 Defense Logistics (“DLAD”) 
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• 48 CFR Chapter 2 – over 1500 pages 

– Hundreds more standard clauses 

– Standard clauses numbered 252.xxx-xx 

• Additional policies implemented 

– E.g., Specialty metals 

• Annual DoD authorization acts 

– Means regular changes 

DoD FAR Supplement (DFARS)  
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Parts of a Contract 
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B – CLINs 

C – SOW 

H – Special Clauses 

I – Standard Clauses 

K – Reps & Certs 

L – Instructions  

M – Evaluation factors 

Attachments 
 

Standard Contract Format – SF33 
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Section B 
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Section C 
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Section I 
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Section L 
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Section M 
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FAR and FAR Supplement Clauses are Terms of the Contract 

• Prime contracts – Government includes the relevant clauses in full text 
and/or by reference.  Must go to the regulations to read the clauses 

• Signing proposal/accepting order accepts these clauses 

Public Policy Dictates  

• Omitted clauses required by statute or regulation may be incorporated 
by operation of law.  Christian doctrine. 

• Included clauses violative of statute or regulation may be read out of 
the contract.   

• Incorrect clauses may be replaced with the correct ones. 

 

Which Clauses Apply? 
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Flowing Down Contract 
Clauses 

30 



Challenges & Best Practices 

Potential Challenges 

• Prime is responsible for its sub(s); subcontractors also have 
responsibility to flow down clauses to lower-tier sub(s) 

• Identification of which vendors qualify as lower-tier 
subcontractors (and ensuring that a process is in place to 
make such identification) 

• Knowing which clauses apply to subcontractors 

Best Practices 

• Do not fall into trap of flowing down EVERYTHING 

• Conduct a multi-step analysis to determine what flows 
down 
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• Numerous definitions of subcontract/subcontractor 

• May include vendors, distributors, brokers and suppliers 

• FAR 44.101 defines subcontract as: 

• Any contract as defined in subpart 2.1 entered into by a 
subcontractor to furnish supplies or services for 
performance of a prime contract or a subcontract. It 
includes but is not limited to purchase orders, and 
changes and modifications to purchase orders. 

• FAR 44.101 defines subcontractor as: 

• Any supplier, distributor, vendor, or firm that furnishes 
supplies or services to or for a prime contractor or 
another subcontractor. 

What is a Subcontract? 
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• What clauses must be flowed down? 

• Text of the clause will indicate (“The Contractor shall 
include….”) 

• When must those clauses be flowed down? 

• Be aware of “triggering” events, e.g., dollar thresholds 
and certain activities (sometimes, the prime 
contractor’s best judgment will need to be applied) 

• How must those clauses be flowed down? 

• Verbatim, in substance, silence 

Multi-Step Analysis 
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• FAR 52.203-13, Contractor Code of Business Ethics and 
Conduct 

• (d) Subcontracts. (1) The Contractor shall include the 
substance of this clause, including this paragraph (d), in 
subcontracts that have a value in excess of $5.5 million 
and a performance period of more than 120 days. 

• FAR 52.222-41, Service Contract Labor Standards 

• (l) Subcontracts. The Contractor agrees to insert this 
clause in all subcontracts subject to the Service 
Contract Labor Standards statute. 

Examples 
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• Any optional clauses that the prime should consider 
flowing down?  

• Termination for Convenience, Changes, Disputes 

• Is the subcontract for a commercial item? 

• FAR Part 12 requires only minimal flow-downs in 
commercial item subcontracts (see FAR 52.212-5(e) and 
52.244-6) 

Multi-Step Analysis 
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QUESTIONS? 
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