
March–April 2025

THE GLOBAL TRADE 
LAW JOURNAL

COURT
PRESS

FULL®

Editor’s Note: Trade Sanctions
Victoria Prussen Spears

China, the United States, and the Rivalry Over the Imposition of Unilateral 
Trade Sanctions
Lester Ross and Kenneth Zhou

United Kingdom’s O�ce of Trade Sanctions Implementation: New Trade 
Sanctions Enforcement Powers
Alan Kartashkin, Satish M. Kini, Karolos Seeger, Konstantin Bureiko, Anastasia Magid, Sophie Michalski, 
and Olivia Halderthay

Electronic Trade Documents Under English Law
Hei Zuqing

The European Commission’s Draft Guidelines on Exclusionary Abuses: 
Toward Stricter Enforcement?
Karel Bourgeois, Karl Stas, and Benjamin Geisel

With Ecodesign for Sustainable Products Regulation, European Union Will 
Impose Ecodesign Requirements on Virtually All Products Sold in the EU
Nicolas J.S. Lockhart, Dominic Coppens, Stella Perantakou, Anna-Shari Melin, Maryanne W. Kamau, 
and Michele Tagliaferri

United States Implements Plurilateral Export Controls Framework 
and Additional Controls on Semiconductor, Quantum, and Additive 
Manufacturing Items
Kimberly A. Strosnider, Peter Lichtenbaum, Eric Carlson, Eric Sandberg-Zakian, Stephen C. Bartenstein, 
Lisa Ann Johnson, and Kwan Kim

U.S. Department of Commerce’s Bureau of Industry and Security Enhances Its 
Enforcement Discretion: Revamps Voluntary Self-Disclosure Process, Abolishes 
Penalty Caps, and Amends Penalty Guidelines
Francesca M.S. Guerrero, Samir D. Varma, Aaron C. Mandelbaum, and Scott E. Diamond

U.S. Trade Representative Finalizes Action on New and 
Increased Section 301 Tari�s
Ronald A. Oleynik, Andrew K. McAllister, and Sophie Jin

Volume 2, Number 2



THE GLOBAL TRADE 
LAW JOURNAL

Volume 2, No. 2 March–April 2025

71 Editor’s Note: Trade Sanctions
Victoria Prussen Spears

75 China, the United States, and the Rivalry Over the Imposition of 
Unilateral Trade Sanctions
Lester Ross and Kenneth Zhou

81 United Kingdom’s O�ce of Trade Sanctions Implementation: New 
Trade Sanctions Enforcement Powers
Alan Kartashkin, Satish M. Kini, Karolos Seeger, Konstantin Bureiko, 
Anastasia Magid, Sophie Michalski, and Olivia Halderthay

87 Electronic Trade Documents Under English Law
Hei Zuqing

109 The European Commission’s Draft Guidelines on Exclusionary 
Abuses: Toward Stricter Enforcement?
Karel Bourgeois, Karl Stas, and Benjamin Geisel

121 With Ecodesign for Sustainable Products Regulation, European 
Union Will Impose Ecodesign Requirements on Virtually All 
Products Sold in the EU
Nicolas J.S. Lockhart, Dominic Coppens, Stella Perantakou, 
Anna-Shari Melin, Maryanne W. Kamau, and Michele Tagliaferri

127 United States Implements Plurilateral Export Controls Framework 
and Additional Controls on Semiconductor, Quantum, and Additive 
Manufacturing Items
Kimberly A. Strosnider, Peter Lichtenbaum, Eric Carlson, 
Eric Sandberg-Zakian, Stephen C. Bartenstein, Lisa Ann Johnson, and 
Kwan Kim

137 U.S. Department of Commerce’s Bureau of Industry and Security 
Enhances Its Enforcement Discretion: Revamps Voluntary 
Self-Disclosure Process, Abolishes Penalty Caps, and Amends 
Penalty Guidelines
Francesca M.S. Guerrero, Samir D. Varma, Aaron C. Mandelbaum, and 
Scott E. Diamond

147 U.S. Trade Representative Finalizes Action on New and Increased 
Section 301 Tari�s
Ronald A. Oleynik, Andrew K. McAllister, and Sophie Jin



EDITOR-IN-CHIEF

Steven A. Meyerowitz
President, Meyerowitz Communications Inc.

EDITOR

Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Jen Fernandez
Partner

Sidley Austin LLP

Robert A. Friedman
Partner

Holland & Knight LLP

Geoffrey M. Goodale
Partner

Duane Morris LLP

Renée Latour
Partner

Clifford Chance

Britt Mosman
Partner

Willkie Farr & Gallagher LLP

Anthony Rapa
Partner

Blank Rome LLP

Brooke M. Ringel
Partner

Kelley Drye & Warren LLP

Samir D. Varma
Partner

Thompson Hine LLP

Timothy C. Welch
Partner

Weil, Gotshal & Manges LLP



THE GLOBAL TRADE LAW JOURNAL (ISSN 2995-1089) at $495.00 annually 
is published six times per year by Full Court Press, a Fastcase, Inc., imprint. 
Copyright 2025 Fastcase, Inc. No part of this journal may be reproduced in 
any form—by microfilm, xerography, or otherwise—or incorporated into any 
information retrieval system without the written permission of the copyright 
owner.

For customer support, please contact Fastcase, Inc., 729 15th Street, NW, Suite 500, 
Washington, D.C. 20005, 202.999.4777 (phone), or email customer service at 
support@fastcase.com. 

Publishing Staff
Publisher: Leanne Battle
Production Editor: Sharon D. Ray
Cover Art Design: Morgan Morrissette Wright and Sharon D. Ray

This journal’s cover features a 1855 depiction of the American clipper ship Red 
Jacket on her journey from Melbourne, Australia, to Liverpool, England. The 
artwork was originally created by Charles Parsons and Joseph B. Smith, and later 
lithographed and published by Nathaniel Currier. It is reproduced courtesy of 
The Met Museum’s public domain library.

Cite this publication as:

The Global Trade Law Journal (Fastcase)

This publication is sold with the understanding that the publisher is not engaged 
in rendering legal, accounting, or other professional services. If legal advice or 
other expert assistance is required, the services of a competent professional should 
be sought.

Copyright © 2025 Full Court Press, an imprint of Fastcase, Inc.
All Rights Reserved.
A Full Court Press, Fastcase, Inc., Publication

Editorial Office

729 15th Street, NW, Suite 500, Washington, D.C. 20005
https://www.fastcase.com/ 

POSTMASTER: Send address changes to THE GLOBAL TRADE LAW 
JOURNAL, 729 15th Street, NW, Suite 500, Washington, D.C. 20005.

mailto:support%40fastcase.com?subject=
https://www.fastcase.com/


Articles and Submissions

Direct editorial inquiries and send material for publication to:

Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 
26910 Grand Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@
meyerowitzcommunications.com, 631.291.5541.

Material for publication is welcomed—articles, decisions, or other items of interest 
to international attorneys and law firms, in-house counsel, corporate compliance 
officers, government agencies and their counsel, senior business executives, and 
others interested in global trade law.

This publication is designed to be accurate and authoritative, but neither the 
publisher nor the authors are rendering legal, accounting, or other professional 
services in this publication. If legal or other expert advice is desired, retain the 
services of an appropriate professional. The articles and columns reflect only the 
present considerations and views of the authors and do not necessarily reflect 
those of the firms or organizations with which they are affiliated, any of the former 
or present clients of the authors or their firms or organizations, or the editors or 
publisher.

QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint 
permission, please contact: 

Leanne Battle, Publisher, Full Court Press at leanne.battle@vlex.com or at 
202.999.4777

For questions or Sales and Customer Service:

Customer Service
Available 8 a.m.–8 p.m. Eastern Time
866.773.2782 (phone)
support@fastcase.com (email)

Sales
202.999.4777 (phone)
sales@fastcase.com (email)

ISSN 2995-1089

mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:leanne.battle%40vlex.com?subject=
mailto:support%40fastcase.com?subject=
mailto:sales%40fastcase.com?subject=


The Global Trade Law Journal / March–April 2025, Vol. 2, No. 2, pp. 109–119.
© 2025 Full Court Press. All rights reserved. 

ISSN 2995-1089.

The European Commission’s 
Draft Guidelines on 
Exclusionary Abuses: Toward 
Stricter Enforcement?
Karel Bourgeois, Karl Stas, and Benjamin Geisel*

In this article, the authors review the dra� guidelines on abusive exclusion-
ary conduct by dominant undertakings published recently by the European 
Commission. 

�e European Commission has published its dra� Guidelines on abu-
sive exclusionary conduct by dominant undertakings.1 Its adoption would 
mark the �rst major update in over 15 years of the Commission’s guidance 
on the application of the prohibition of abuse of dominance laid down 
in Article 102 of the Treaty on the Functioning of the European Union 
(TFEU). �e Commission’s 2008 Guidance on enforcement priorities in 
applying Article 82 of the Treaty establishing the European Community to 
abusive exclusionary conduct by dominant undertakings,2 which received 
only a limited update3 in 2023, were once hailed as a welcome move away 
from a legalistic, form-based approach to an e�ects-based approached 
informed by economics. Is the pendulum now swinging back to a more 
formalistic approach based on presumptions, shi�ing the burden of proof 
onto dominant undertakings and heralding an era of stricter enforcement?

Like the 2008 Guidance, the dra� Guidelines only cover exclusionary 
abuses and leave aside exploitative abuses. �e change of the title of the 
document from “guidance on enforcement priorities” to “guidelines” is 
not trivial, however: by formally issuing Guidelines, the Commission aims 
to enhance legal certainty for undertakings when they self-assess whether 
their conduct constitutes an exclusionary abuse under Article 102 TFEU.

Overview of the Commission’s Approach

The first step is, of course, to assess whether an undertaking 
is dominant on a relevant market. This involves defining the rel-
evant product and geographic market(s) and assessing whether the 
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undertaking concerned is able to behave to an appreciable extent 
independently of its competitors, its customers, and ultimately of 
consumers on the relevant market(s). As regards assessing whether 
an undertaking is able to act independently, the main factors to 
consider in this analysis are the respective market positions of the 
undertaking and its competitors (as reflected in particular in their 
market shares), the existence of barriers to entry or expansion, and 
whether customers have countervailing buyer power.

Once it has been established that an undertaking is dominant 
on one or more markets, the draft Guidelines propose a two-step 
approach to assessing whether a particular conduct is abusive:

1. Does the conduct depart from competition on the merits?
2. Is the conduct capable of having exclusionary e�ects?

Finally, the draft Guidelines discuss how conduct that is liable 
to be abusive may nevertheless escape the prohibition of Article 
102 TFEU by demonstrating that it is objectively justified.

No Competition on the Merits

A dominant undertaking has a special responsibility not to 
allow its conduct to impair effective competition and may therefore 
have to refrain from practices that are unobjectionable for non-
dominant undertakings. However, it is not unlawful for a dominant 
undertaking to protect its own commercial interests by means 
that fall with the scope of competition on the merits. Therefore, 
the first step in the analysis is to determine whether the conduct 
in question deviates from competition on the merits. Although 
this concept is derived from case law, the draft Guidelines clarify 
that a finding of abuse always requires that the behavior does not 
constitute competition on the merits. 

The concept of competition on the merits covers conduct within 
the scope of “normal,” that is, performance-based competition, 
and refers to a competitive situation in which consumers benefit 
from lower prices, higher quality, and a broader choice of new or 
improved goods or services. Competition law is there to protect 
competition, not competitors. Therefore, Article 102 TFEU does 
not preclude the departure from the market or marginalization of 
competitors that are less efficient than the dominant undertaking 
and so less attractive to consumers. The Guidelines list a number 
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of criteria to establish that conduct departs from competition on 
the merits. 

The Three Types of Exclusionary Conduct and the 
Relevant Burden of Proof

Once it has been determined that conduct departs from com-
petition on the merits, it must be established whether the conduct 
is capable of producing exclusionary effects. The draft Guidelines 
distinguish three types of exclusionary abuses, associating each of 
them with a different level of burden of proof—shifting the burden 
in most of the cases to the dominant company.

Naked Restrictions 

This category encompasses types of conduct that have no eco-
nomic interest for the dominant undertaking other than to restrict 
competition. The draft Guidelines mention the following examples: 
actively dismantling infrastructure used by a competitor (refer-
ring to the Lithuanian Railway case4); payments by the dominant 
undertaking to customers that are conditional on those customers 
postponing or cancelling the launch of products based on inputs 
offered by the dominant undertaking’s competitors (referring to 
the Intel case5); or agreeing with distributors to replace a compet-
ing product with its own under the threat of withdrawing rebates 
benefiting the distributors (referring to the Irish Sugar case6). 
This type of conduct is presumed to infringe competition law. The 
dominant undertaking can try to rebut the presumption by pro-
viding evidence to the contrary, but the draft Guidelines indicate 
that, for naked restrictions, such rebuttal will be accepted only in 
exceptional circumstances.

Conduct Presumed to Lead to Exclusionary Effects 

The draft Guidelines identify five types of conduct that, because 
of their high potential to lead to exclusionary effects, are also sub-
ject to a presumption regarding their capability to produce such 
effects, namely:

1. Exclusive supply or purchasing agreements,
2. Rebates conditional upon exclusivity,
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3. Predatory pricing,
4. Margin squeeze in the presence of negative spreads, and
5. Certain forms of tying.

Once the Commission has established that the conduct at issue 
falls within one of these categories, if need be under the conditions 
established in the relevant legal test (see below), the burden of proof 
shifts to the dominant undertaking to try to rebut the presumption. 
The Commission will then have to assess the evidence submitted 
and either show that it is insufficient to rebut the presumption or 
provide itself evidence that the conduct was nevertheless capable 
of having exclusionary effects. Regarding the second possibility, the 
Commission notes that “the evidentiary assessment must give due 
weight to the probative value of a presumption, reflecting the fact 
that the conduct at stake has a high potential to produce exclusion-
ary effects,” thereby effectively raising the bar for the rebuttal by 
the dominant undertaking. 

Other Conduct 

For other types of conduct, it is for the Commission to demon-
strate that the conduct is at least capable of producing exclusionary 
effects. While the effects in question must not be merely hypotheti-
cal, this demonstration does not require proof that the conduct has 
produced actual exclusionary effects. Conversely, the fact that a 
conduct has failed to produce actual exclusionary effects does not in 
itself disprove its capability to produce such effects. The analysis of 
the capability to produce exclusionary effects requires a comparison 
of the situation where the conduct was implemented with the situa-
tion absent the conduct. This can be done by comparing the market 
situation before and after the conduct was implemented. In some 
cases, it may, however, be necessary to use a hypothetical scenario 
as a basis for the comparison. According to the Commission, it is 
in such cases not necessary to account for all possible outcomes 
and circumstances that could have arisen absent the conduct, but 
sufficient to establish a plausible outcome among various possible 
outcomes.

The draft Guidelines then list a number of factors that may be 
relevant to the assessment of the capability to produce exclusion-
ary effects, such as the extent of the dominant position held by 
an undertaking, the conditions of market entry and expansion 
(including economies of scale and network effects), the importance 
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of actual or potential competitors for maintaining effective com-
petition, the position of customers and input suppliers, evidence 
of an exclusionary strategy, etc. The Guidelines also list elements 
that are not necessary to demonstrate the capability to produce 
exclusionary effects, such as evidence of direct consumer harm, 
proof that the conduct is enabled by the dominant position, or 
proof that the actual or potential effect was serious or appreciable.

Specific Categories of Abusive Conduct

Chapter 4 of the draft Guidelines provides guidance on certain 
specific categories of conduct, discussed below.

Exclusive Dealing 

Exclusive dealing encompasses exclusive purchasing obliga-
tions, exclusive supply obligations, and exclusivity rebates (i.e., 
incentive schemes conditional on the customer purchasing or the 
supplier supplying all or most of their requirements from or to 
the dominant undertaking). As mentioned, exclusive dealing is 
presumed to be capable of having exclusionary effects. In cases 
where the Commission nevertheless has to carry out an assessment 
of the capability to produce exclusionary effects, relevant elements 
to be considered include the extent of the undertaking’s dominant 
position on the market, the share of the market affected by the 
conduct, the duration of the exclusivity conditions, the value of the 
incentives granted in return for the exclusivity, and the possible 
existence of an exclusionary strategy.

Tying 

Tying consists of offering a specific product (tying product) 
only together with another product (tied product). Tying is liable 
to be abusive where: 

■ �e tying and tied product are two separate products,
■ �e undertaking concerned is dominant in the market for 

the tying product,
■ Customers are not given a choice to obtain the tying prod-

uct without the tied product (coercion), and
■ �e tying product is capable of having exclusionary e�ects. 
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The Commission considers that in certain circumstances, due to 
the specific characteristics of the markets and products concerned, 
tying has a high potential to produce exclusionary effects and those 
effects can be presumed.

Refusal to Supply 

The draft Guidelines stress that refusal to supply is a type of 
abuse that differs from the access restrictions discussed below. A 
refusal to supply refers to situations where the dominant undertak-
ing has developed an input exclusively or mainly for its own use 
and, when requested access by a third party, refuses to give access. 
According to the case law (i.e., the Bronner case7 and its ilk), the 
conditions for finding that a refusal to supply is abusive and that 
an access obligation can therefore be imposed are strict: it must 
be shown that (1)  the input is indispensable for the undertak-
ing requesting access to compete in a downstream market (often 
referred to as an essential facility), and (2) the refusal is capable of 
eliminating all competition on the part of the requesting undertak-
ing. An input is considered “indispensable” if there is no real or 
potential substitute for it—it is not sufficient that the substitutes 
are less advantageous for the requesting undertaking.

Access Restrictions

This refers to restrictions on access to inputs that are different 
than a refusal to supply, that is, where the dominant undertaking has 
not developed the input exclusively or mainly for its own use. This 
can, for instance, take the form of disruptions of supply to existing 
customers (in particular, customers that compete with the dominant 
undertaking on a downstream market), failure to comply with a 
regulatory obligation to give access, degradation or delaying of the 
existing supply of an input, or imposing unfair access conditions. 
Where the dominant undertaking charges excessive access prices, 
the margin squeeze test may be applied. In line with recent case 
law (e.g., the Slovak Telekom case8), the Guidelines identify “access 
restrictions” as a separate category of abuse from “refusals to sup-
ply,” which do not have to satisfy the legal test for refusal to supply 
to be found to be abusive. Thus, access restrictions can be liable to 
be abusive even if the input is not “indispensable.” The justifica-
tion for the distinction is that, where the dominant undertaking 
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has developed the input for itself with its own means, the need to 
protect the undertaking’s freedom of contract and investments is 
not so strong as in a refusal to supply situation. However, this leads 
to the paradoxical result that dominant firms that provide access 
to their inputs at least to some extent are judged more harshly than 
dominant firms that do not provide access at all.

Predatory Pricing

This refers to below-cost pricing strategies of a dominant 
undertaking. The assessment is based on a comparison of prices 
with relevant cost benchmarks (price-cost test): average variable 
cost (AVC), average avoidable cost (AAC), long-run incremental 
cost (LRAIC), and average total cost (ATC). If prices are below 
AVC (or AAC), the dominant undertaking can be presumed to 
pursue no economic objective other than eliminating competitors. 
If prices are below ATC (or LRAIC) but above AVC (or AAC), 
the conduct can be regarded as predatory if it is part of a plan to 
eliminate or reduce competition in the relevant market. Predatory 
pricing falls in the category of “conduct which has a high potential 
to produce exclusionary effects” and is as such subject to a (rebut-
table) presumption. 

Margin Squeeze

Margin squeeze is liable to be abusive where the undertaking 
concerned is vertically integrated and dominant on an upstream 
market, and the spread between the prices applied by that under-
taking on the upstream and downstream markets prevents equally 
efficient competitors that rely on the dominant undertaking’s 
upstream inputs from operating profitably on a lasting basis on 
the downstream market. If the spread is negative, it is not neces-
sary to consider the downstream costs in detail, and the conduct 
is presumed to have exclusionary effects. If the spread is positive, 
it must be assessed whether it is sufficient to cover the relevant 
downstream costs. As a general rule, this price-cost test is based 
on the dominant undertaking’s own prices and costs, although 
in some circumstances, the prices and costs of competitors may 
be taken into account. The (downstream) costs of the dominant 
undertaking are a proxy for the costs of an as-efficient downstream 
competitor.
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Conditional Rebates Not Subject to Exclusivity

This refers to (monetary or non-monetary) incentives to 
reward customers for a particular purchasing behavior, but are not 
conditional on them purchasing all or most of their requirements 
from the dominant undertaking. The assessment should take into 
account factors such as the type of threshold triggering the rebate 
(volume, value, market share, growth compared to a previous con-
tract period), whether the rebate is granted on all purchases in the 
reference period (retroactive rebates) or only on those in excess 
of the threshold (incremental rebates), and whether the rebates 
are individualized or standardized. Standardized volume-based 
incremental rebates are, in principle, considered not to depart 
from competition on the merits, unless they lead to pricing below 
cost (see Predatory Pricing). However, retroactive rebates have a 
higher capability of producing exclusionary effects (especially if 
combined with longer reference periods), and the same applies to 
individualized rebates. 

Multi-Product Rebates

This refers to a practice whereby the dominant undertaking 
markets two or more separate products together with a rebate or 
other inducement, compared to the case in which the buyer pur-
chases the products separately. This is also referred to as “mixed 
bundling” (N.B. “pure bundling,” where the products are not offered 
for sale separately but only together, is assessed in the same way 
as tying). Multi-product rebates that are conditional on custom-
ers buying all or most of their requirements of at least one of the 
products form the dominant undertaking are assessed in the same 
way as exclusive dealing. Otherwise, multi-product rebates are 
liable to be abusive where they enable the dominant undertaking 
to leverage a dominant position from one market into one or more 
other markets. A price-cost test (see Predatory Pricing) can be 
applied to determine whether the incremental price that custom-
ers pay for each product in the bundle covers the cost incurred by 
the dominant undertaking for adding that product to the bundle.

Self-Preferencing

For the first time, the Commission’s guidance recognizes 
self-preferencing as a self-standing type of abuse. It consists of 



2025] �e European Commission’s Dra� Guidelines on Exclusionary Abuses 117

a dominant undertaking giving preferential treatment to its own 
products or services compared to those of competitors, mainly by 
means of non-pricing behavior (e.g., demotion of rival products 
or services in the ranking of search results). This is another type 
of conduct that aims to leverage market power from one market 
to another. Relevant factors in the assessment of whether self-
preferencing deviates from competition on the merits include: 

■ �e importance of the product provided by the dominant 
undertaking on the leveraging market for competitors 
(although this should not be understood as indispensability 
in the strict sense of the Bronner case law, see Refusal to 
Supply); 

■ Whether the preferential treatment is likely to in�uence 
the behavior of users of the leveraged product, irrespective 
of the intrinsic qualities of that product; and 

■ Whether the preferential treatment is likely to be contrary 
to the underlying business rationale of the dominant 
undertaking’s business activities in the leveraging market, 
for instance, because they are contrary to its interests of 
those of its customers in that market (N.B. these elements 
are mainly drawn from the General Court’s judgment in 
the Google Shopping case,9 recently upheld10 by the Court 
of Justice).

Possible Justifications: The Necessity and Efficiency 
Defenses

Where the dominant undertaking has not been able to rebut the 
presumption that its conduct is capable of leading to exclusionary 
effects, or where the Commission has shown that such capability 
exists, the dominant undertaking may still be able to put forward 
an objective justification for its conduct. This will be possible only 
if the dominant undertaking can show that its conduct was objec-
tively necessary and proportionate or that it led to efficiencies that 
outweighed the restrictive effects. In line with the Commission’s 
broader political agenda, the draft Guidelines also mention the 
possibility of a public interest defense; for example, where “the 
conduct contributes to the Union’s resilience as it is necessary to 
reduce dependencies and mitigate shortages and disruptions in 
supply chains.” The draft Guidelines note that the Commission 
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will take into account whether the conduct is a naked restriction 
or has a high potential to produce exclusionary effects, suggesting 
that the threshold for justifying such conduct will be quite high.

Conclusion

The new draft Guidelines have been prepared against the back-
ground of increasing market concentration in various industries 
and the digitization of the EU economy, where network effects and 
“winner-takes-all” dynamics are increasingly widespread. Taking 
stock of the developments in the case law since 2009, they describe 
the principles and methodology that the Commission will apply in 
assessing such cases, including guidance on the determination of 
dominance, the relevant categories of exclusionary abusive conduct 
and their assessment, and possible defenses. 

The draft Guidelines generally provide a useful summary of the 
case law and welcome clarifications on the Commission’s concep-
tual approach to the analysis and treatment of exclusionary abuses. 
Thus, they contribute to legal certainty for dominant companies 
when they self-assess whether their conduct is liable to be abusive.

However, the greater reliance on presumptions—reversing the 
burden of proof with respect to “naked restrictions” and conduct 
“with a high potential to produce exclusionary effects”—appears 
to mark a clear shift away from a more effects-based legal analysis 
as provided for in the 2008 Guidance toward a more formalistic 
approach. This shift in the Commission’s approach clearly stems 
from a desire for greater efficiency in the handling of its cases, but 
may undermine the rights of defense. While the draft Guidelines 
suggest that the presumptions will apply only in a limited number 
of circumstances, in practice, the Commission may be inclined to 
interpret the categories of conduct subject to the presumptions—
which are not clearly defined—broadly. This may lead to stricter 
enforcement.

In an important development since the publication of the draft 
Guidelines, the Court of Justice handed down its judgment in the 
Intel11 case on October 24, 2024. It will be interesting to see how 
the Commission deals with that judgment in the final Guidelines, 
as the Court appears to emphasize the importance of an effects-
based approach, arguing that “the demonstration that conduct has 
the actual or potential effect of restricting competition . . . must be 
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made, in all cases, in the light of all the relevant factual circum-
stances” and that “[t]hat demonstration must, moreover, be aimed 
at establishing, on the basis of specific, tangible points of analysis 
and evidence, that that conduct, at the very least, is capable of 
producing exclusionary effects.” It may be difficult for the Commis-
sion to reconcile that position with the more formalistic approach 
proposed in the draft Guidelines.

The Commission had invited comments on the draft Guidelines 
by October 31, 2024, and, after reviewing this stakeholder feedback, 
aims to adopt the final guidelines toward the end of 2025.

Notes
* �e authors, attorneys with Crowell & Moring LLP, may be contacted 
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