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ATTORNEYS FOR PLAINTIFF  

 
KEENAN AUTO SALES INC. D/B/A KEENAN  : COURT OF COMMON PLEAS  
HONDA; KEENAN MOTORS, LTD;   : PHILADELPHIA COUNTY  
PRECISION AUTO CENTER, LTD D/B/A  : 
KEENAN COLLISION CENTER,    : 

 : CIVIL ACTION 
  PLAINTIFFS,   :   
      :  
  V.     :   
      : JURY TRIAL DEMANDED  
ERIE INSURANCE COMPANY D/B/A/   : 
ERIE INSURANCE GROUP; ERIE   : 
INDEMNITY COMPANY D/B/A/ ERIE   : 
INSURANCE EXCHANGE; ERIE INSURANCE :  
PROPERTY AND CASUALTY COMPANY; AND  : 
BRAD BORNEMAN, BODY-BORNEMAN  : 
INSURANCE, INC.; AND BODY-BORNEMAN  : 
ASSOCIATES, INC.,    : 
      : 
  DEFENDANTS.  : 
 

NOTICE TO PLEAD  
 

NOTICE 
 

You have been sued in Court. If you wish to defend 
against the claims set forth in the following pages, 
you must take action within twenty (20) days after 
this complaint and notice are served, by entering a 
written appearance personally or by attorney and 
filing in writing with the Court your defenses or 
objections to the claims set forth against you.  You 
are warned that if you fail to do so the case may 
proceed without you and a judgment may be 
entered against you by the Court without further 
notice for any money claimed in the complaint or 
for any other claim or relief requested by the 

AVISO 
 

Le han demandado a usted en la corte.  Si usted 
quiere defenderse de estas demandas expuestas en 
las paginas siguientes, usted tiene veinte (20) dias de 
plazo al partir de la fecha de la demanda y la 
notificacion.  Hace falta asentar una comparesencia 
escrita o en persona o con un abogado y entregar a 
la corte en forma escrita sus defensas o sus 
objeciones a las demandas en contra de su persona.  
Sea avisado que si usted no se defiende, la corte 
tomara medidas y puede continuar la demanda en 
contra suya sin previo aviso o notificacion.  
Ademas, la corte puede decidir a favor del 
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plaintiff.  You may lose money or property or other 
rights important to you. 
 
 
YOU SHOULD TAKE THIS PAPER TO 
YOUR LAWYER AT ONCE. IF YOU DO NOT 
HAVE A LAWYER, GO TO OR TELEPHONE 
THE OFFICE SET FORTH BELOW.  THIS 
OFFICE CAN PROVIDE YOU WITH 
INFORMATION ABOUT HIRING A 
LAWYER. 
 
IF YOU CANNOT AFFORD TO HIRE A 
LAWYER, THIS OFFICE MAY BE ABLE TO 
PROVIDE YOU WITH INFORMATION 
ABOUT AGENCIES THAT MAY OFFER 
LEGAL SERVICES TO ELIGIBLE PERSONS 
AT A REDUCED FEE OR NO FEE. 
 

PHILADELPHIA BAR ASSOCIATION 
LAWYER REFERRAL AND INFORMATION 

SERVICE 
1101 Market Street  

Philadelphia, Pennsylvania 19107 
Telephone:  215-238-6300 

demandante y requiere que usted cumpla con todas 
las provisiones de esta demanda.  Usted puede 
perder dinero o sus propiedades u ostros derechos 
importantes para usted. 
 
LLEVE ESTA DEMANDA A UN ABOGADO 
IMMEDIATAMENTE.  SI NO TIENE 
ABOGADO O SI NO TIENE EL DINERO 
SUFICIENTE DE PAGAR TAL SERVICIO, 
VAYA EN PERSONA O LLAME FOR 
TELEFONO A LA OFICINA CUYA 
DIRECCION SE ENCUENTRA ESCRITA 
ABAJO PARA AVERIGUAR DONDE SE 
PUEDE CONSEGUIR ASISTENCIA LEGAL. 
 

ASOCIACION DE LICENCIADOS DE 
FILADELFIA 

SERVICIO DE REFERENCIA E 
INFORMACION LEGAL 

1101 Market Street 
Filadelfia, Pennsylvania  19107 

Telefono:  215-238-6300 
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COMPLAINT 

 
 Plaintiffs Keenan Auto Sales Inc. d/b/a Keenan Honda; Keenan Motors, Ltd; and 

Precision Auto Center, Ltd d/b/a Keenan Collision Center;  (“Plaintiffs” or “Keenan”), by 

and through their attorneys, First Law Strategy Group, LLC, hereby brings this action seeking 

relief from Erie Insurance Company d/b/a Erie Insurance Group; Erie Indemnity Company 

d/b/a Erie Insurance Exchange; and Erie Insurance Property and Casualty Company (“Erie 

Defendants” or “Erie”) and Brad Borneman, Body-Borneman Insurance, Inc., and Body-

Borneman Associates, Inc. (“Body-Borneman”) (together with Erie, “Defendants”) for 
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wrongfully denying their claims for Business Income and Extra Expense coverage resulting 

from losses sustained due to the ongoing COVID-19 pandemic, and as against Body-

Borneman, claims for negligence and negligent misrepresentation.  Plaintiffs allege as follows, 

based upon personal knowledge as to themselves and its own acts and experiences, and, as to 

all other matters, upon information and belief, including investigation conducted by their 

attorneys and, in support of those claims, aver the following:  

     INTRODUCTION  

1. Plaintiffs Keenan are in the business of operating car dealerships and auto 

repair centers in Doylestown, Pennsylvania since 1984.   

2. In May 2019, Keenan began exploring insurance options with an insurance 

broker, Brad Borneman of Body-Borneman Associates and Body-Borneman Insurance, to 

place their then-existing various business insurance policies (with Zurich Insurance) with 

different carriers, as their policy was set to expire on or about February 2020.  Although 

Keenan had once spoken with Borneman in December of 2017, they had decided against 

employing his services at that time.    

3. Thereafter, beginning in and around January 2020, Keenan began to have 

difficulty obtaining car parts for repairs, due to Chinese and South Korean Manufacturers of 

said parts being shut down as a result of the novel coronavirus, now known as “COVID-19.”  

This caused Keenan great concern, and Keenan’s managers raised the question amongst 

themselves and with Mr. Borneman, as to whether Keenan would be adequately prepared and 

insured in the event that COVID-19 spread to the United States, and more specifically, to 

Pennsylvania.   

4. As a result, in meetings between Keenan employees, managers, and executives 

with Mr. Borneman on or around February 24, 2020, Keenan specifically asked about whether 
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they would be covered for losses due to the closure and/or interruption of their regular 

business operations resulting from the potential spread of COVID-19 and/or any 

governmental response to an outbreak of the said virus.  On more than one occasion during 

those conversations, Mr. Borneman specifically stated such coverage was available through 

Erie Insurance, and that he could procure such coverage for Plaintiffs.  Relying on Mr. 

Borneman’s representations in those meetings and in subsequent e-mail correspondence, 

Keenan not only instructed Mr. Borneman to obtain said coverage, but to increase their 

Business Income Interruption Insurance coverage limits from its initial requested amount of 

$15 million dollars to $23.5 million dollars.   

5. In addition, Plaintiffs requested, believed, or reasonably expected that they 

were receiving a “Civil Authority Closure Rider” to the Income Protection Policy (as was 

included with their then-current, almost-expired Zurich insurance), which would protect them 

in the event of a government-authorized shutdown.  On February 28, Mr. Borneman wrote 

Keenan to verify that their coverage was bound.  See February 28, 2020 email from B. 

Borneman to M. Wilson (Keenan), a true and correct copy of which is attached hereto, made 

a part hereof and marked as Exhibit “A”  (stating: “Coverage is bound.”). 

6. Mr. Borneman never showed Keenan (nor any of Keenan’s employees, 

officers, managers, directors nor any other representatives), a copy of what their actual Policy 

language would be prior to their purchase of the Policy and its riders, and in fact, did not send 

a copy of the bound Policy to any of the Plaintiffs until months later.1  Mr. Borneman did 

send the first few pages of the Erie UltraFlex Property coverage to Plaintiffs on February 27, 

2020, stating that “Erie is very broad in its definition” of “Additional Income Protection.”  See 

Feb. 27, 2020 B. Borneman email, a true and correct copy of which is attached hereto, made 

 
1 Mr. Borneman did not send the Policy to Keenan, despite their repeated requests, until April 2, 2020.    
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a part hereof and marked as Exhibit “B.”  The language sent by Mr. Borneman contained no 

exclusions applicable to the Additional Income or Extra Expenses Protection.  Plaintiffs relied 

on this “broad” language and Mr. Borneman’s assurances that this “broad” language would 

cover them in the case of a government-authorized shutdown in the face of a global pandemic.  

As a result, Plaintiffs reasonably expected that they would have Additional Income and Extra 

Expenses Protection insurance coverage dating from February 28, 2020 (the date Mr. 

Borneman confirmed that coverage was bound.  See Exhibit A). 

7. Following Governor Wolf’s March 19, 2020 Order shutting down all non-

essential businesses,2 including Plaintiffs’ new and used auto sales, Keenan contacted Mr. 

Borneman and requested that he make the necessary claims to Erie for their business 

interruption claims.  Though Mr. Borneman submitted the claim to Erie, Plaintiffs’ claims for 

coverage were denied in writing by Erie on April 10, 2020, with Erie stating that there was “no 

direct physical loss to your building or business personal property” and that the Policy 

specifically “excludes coverage for damage cause by virus, bacterium, or microorganism.”  See 

April 10, 2020 Erie Ltr., a true and correct copy of which is attached hereto as Exhibit “C.”  

Erie denied these claims without first conducting any meaningful coverage investigation and 

without providing Plaintiffs a full and complete copy of the written insurance policy.3   

8. As a result of Defendants’ wrongful acts and denial of coverage, Plaintiffs 

bring this action against Erie for declaratory judgment seeking an Order of this Court declaring 

that Plaintiffs are entitled to insurance coverage for their losses due to: the COVID-19 

 
2 Plaintiffs were able to keep their Service and Collision Center open as it was deemed an essential service.  Still, 
those entities also experienced loss of Business Income due to the COVID-19 pandemic, and thus remain a part 
of this lawsuit.  See March 19, 2020 Executive Order of Tom Wolf, Governor, Commonwealth of Pennsylvania, 
a true and correct copy of which is attached hereto, made a part hereof and marked as Exhibit “D.”   
3 In fact, Erie denied the Plaintiffs claims by telephone on March 24, 2020, 16 days before it sent its formal denial 
letter, and 27 days before Plaintiffs received a copy of the insurance policy in question.  
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pandemic; the orders of Governor Wolf relating to that pandemic; and the ensuing public 

health crisis.  Plaintiffs also bring a breach of contract claim under their Property Coverage 

Form to indemnify Plaintiffs for Business Income losses and Extra Expenses.   

9. Plaintiffs also bring this action against their independent insurance broker, 

Bradley Borneman and his insurance brokerage companies, Body-Borneman Associates, Inc. 

and Body-Borneman Insurance, for negligence and, in the alternative, for negligent 

misrepresentation, resulting from their failure to successfully procure the insurance coverages 

specifically requested by Plaintiffs, and inducing them to purchase coverage that Mr. 

Borneman represented would insure Plaintiffs in the event of losses caused by the spread of 

COVID-19 in the United States and Pennsylvania, and any consequential damages caused by 

any governmental actions taken to mitigate the spread of the virus.      

    THE PARTIES 

10. Plaintiff Keenan Auto Sales Inc. d/b/a Keenan Honda is a corporation 

incorporated under the laws of the Commonwealth of Pennsylvania since 1989, with its 

principal place of business located at 4311 W. Swamp Road Doylestown, PA 18902.   

11. Plaintiff Keenan Motors, Ltd. is a corporation incorporated under the laws of 

the Commonwealth of Pennsylvania since 1984, with its principal place of business located at 

3664 N. Easton Road Doylestown, PA 18902. 

12. Plaintiff Precision Auto Center, Ltd d/b/a Keenan Collision Center is a closely 

held corporation incorporated under the laws of the Commonwealth of Pennsylvania since 

1988, with its principal place of business located at 4037 E Swamp Road Doylestown, PA 

18902.  

13. At all times relevant to the claims herein, Plaintiffs were and are insureds of 

Erie pursuant to a contract of insurance with Erie known as the Erie Ultraflex Insurance 
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Policy, and its integrated documents.  See Erie Ultraflex Policy of Insurance effective March 1, 

2020, bearing Policy number Q39-01555630A, a true and correct copy of which is attached 

hereto, made a part hereof and marked as Exhibit “E” (the “Policy”).   

14. Defendant Erie Insurance Company d/b/a Erie Insurance Group is a 

corporation incorporated under the laws of the Commonwealth of Pennsylvania since 1972, 

with a principal place of business located at 100 Erie Insurance Place Erie, PA 16530.    

15. Defendant Erie Indemnity Company d/b/a Erie Insurance Exchange is a 

corporation incorporated under the laws of the Commonwealth of Pennsylvania since 1925, 

with a principal place of business located at 100 Erie Insurance Place Erie, PA 16530.    

16. Defendant Erie Insurance Property and Casualty Company is a corporation 

incorporated under the laws of the Commonwealth of Pennsylvania since 1925, with a 

principal place of business located at 100 Erie Insurance Place Erie, PA 16530.    

17. The Erie Defendants are licensed to sell, and do sell, a variety of insurance 

products throughout all 67 counties in the Commonwealth of Pennsylvania, including but not 

limited to, the type of “Ultraflex” Policy sold to Plaintiffs in this case. 

18. Defendant Bradley Borneman (“Mr. Borneman”) is an adult individual and 

citizen of the Commonwealth of Pennsylvania, who is identified as President of the Body-

Borneman Insurance, Inc., and is licensed by the Commonwealth of Pennsylvania, to sell 

insurance throughout the Commonwealth of Pennsylvania.       

19. Defendant Body-Borneman Insurance is a corporation incorporated under the 

laws of the Commonwealth of Pennsylvania, with a principal place of business located at 17 

E Philadelphia Ave Boyertown, PA 19512.   
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20. Defendant Body-Borneman Associates, Inc. is a corporation incorporated 

under the laws of the Commonwealth of Pennsylvania, also with a principal place of business 

located at 17 E Philadelphia Ave Boyertown, PA 19512.   

21. At all material times, Mr. Borneman acted as an agent, employee, servant, 

officers, director and/or other representative of the Body-Borneman entities which are 

vicariously liable for all conduct of Mr. Borneman under respondeat superior principles.   

JURISDICTION AND VENUE 

22. This action has been commenced within the original subject matter jurisdiction 

of the Court of Common Pleas pursuant to 42 P.S. § 931.  

23. Defendants regularly and systematically conduct business within Pennsylvania 

and personal jurisdiction is, therefore, properly exercised over Defendants.   

24. Venue is proper in this Court pursuant to Pa. R. Civ. P. 1006 as it is a county 

in which Defendants regularly and systematically conduct business.   

FACTUAL BACKGROUND 

The Plaintiffs’ purchase of Erie Ultraflex insurance to protect against Business 
Losses resulting from the COVID-19 pandemic and ensuing government shutdown. 

 
25. In May 2019, Keenan began exploring options with Mr. Borneman, an 

insurance broker it had met in 2017 (though did not engage at that time), to update its 

insurance coverage for its two (2) auto dealerships and attached two (2) service centers, one 

(1) collision center, and two (2) lots used for storage.  These discussions and correspondence 

continued into and through the summer of 2019.   

26. On August 6, 2019, Mr. Borneman prepared a proposal for an insurance 

policy, effective September 1, 2019.  See August 6, 2019 Proposal a true and correct copy of 

which is attached hereto, made a part hereof and marked as Exhibit “F.”  This proposal 

compared policies by Erie and Travelers, and included income protection limits for a total of 
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$15 million dollars.  See id., at pp. 3 and 5.  Keenan never responded to this proposal, and that 

proposal lapsed by its terms.     

27. Thereafter, beginning in January 2020, Keenan began to have difficulty 

obtaining car parts for repairs due to COVID-19, resulting from the shut-down of Chinese 

manufacturers of such parts.  This caused Keenan great concern, and Keenan’s managers 

raised the question amongst themselves and their insurance broker, Mr. Borneman, as to 

whether Keenan would be adequately prepared in the case that the COVID-19 virus was to 

spread in the United States, particularly within the Commonwealth of Pennsylvania, and how 

this might adversely affect their businesses.   

28. On February 24, 2020, Kevin Post (Vice President of Keenan Motor Group), 

Maureen Weiner (Keenan’s Controller), and Michelle Wilson (Keenan’s Insurance 

Administrator) met with Mr. Borneman to discuss these issues and to obtain an updated 

proposal, to be effective March 1.4  At this meeting, and at a subsequent meeting on February 

27, 2020, the Keenan representatives specifically inquired into whether Keenan would be 

covered if COVID-19 caused their businesses to close.  See March 27 K. Post email, a true and 

correct copy of which is attached hereto, made a part hereof and marked as Exhibit “G” (Post 

explaining how he asked these questions “multiple times in each meeting.”)  Mr. Borneman 

specifically stated such coverage was available through Erie Insurance, and that he could 

obtain such coverage for Plaintiffs.  See id.  

29. Keenan asked Mr. Borneman to look into the details of increasing Keenan’s 

Business Income Interruption insurance if COVID-19 were to cause such an interruption, and 

what the wait times would be if a government shutdown were to occur.  See Feb. 25 email M. 

Wilson email notes, a true and correct copy of which is attached hereto, made a part hereof 

 
4 On March 1, 2020, Keenan’s current policy with Zurich Insurance was to expire.   
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and marked as Exhibit “H.”  As Ms. Wilson notes, Keenan was hoping for a Business 

Interruption wait time of 24-48 hours.  See id.  She also noted that she would like to increase 

the Business Income limits, bringing the total amount to $23.5 million dollars, because Erie’s 

policy included Auto Sales income (while their previous Zurich policy did not include such 

coverage).   

30. That same day, February 25, 2020, in response to Plaintiff’s requests to have a 

24 hour wait time for Business Income Interruption coverage, Mr. Borneman wrote to Ms. 

Wilson, “Well, I got an answer on the Business Income.  The 72 hour wait only applies to 

Civil Authority restrictions.  Examples would be the State closes roads or businesses due to 

health concerns.  Erie’s coverage starts at day 1.”  See Feb. 25 Borneman email, a true and 

correct copy of which is attached hereto, made a part hereof and marked as Exhibit “I.”  

31. Also on February 27, 2020, in response to Ms. Wilson’s inquiries as to if 

language of the proposed policy would cover Keenan in the case that a potential COVID-19 

pandemic could cause a government shutdown, Mr. Borneman sent Ms. Wilson an Erie 

Ultraflex Policy, stating, “See page 3.  ‘Additional Income Protection.’  Erie is very broad in 

its definition.”  See Exhibit B.  Importantly, Mr. Borneman attached language from a 

proposed Erie Insurance policy that contained no exclusions applicable to the 

Additional Income or Extra Expenses Protection.   

32. Relying on Mr. Borneman’s representations in those February meetings and 

from his subsequent e-mail traffic, Plaintiff opted to purchase the Erie Ultraflex Insurance 

policy, and, among other changes, to increase its Business Income Interruption Insurance 

from $15 million dollars to $23.5 million dollars.  It was also Keenan’s understanding that they 

had purchased a Civil Authority Closure Rider that would protect them against a government-

mandated shutdown, as they previously had discussed.  See Exhibits G, I.  
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33. In February, in exchange for a substantial premium, Defendant Body-

Borneman procured an insurance policy from Erie, Policy Q390155563A to Plaintiffs, for the 

policy period between March 1, 2020 and March 1, 2021 (the “Policy”).  See Exhibit E. 

34. On February 28, Mr. Borneman wrote Keenan to verify that their coverage 

was bound.  See Exhibit A.5       

The Erie Ultraflex Policy 

35. The Policy contained the Ultraflex Property Coverage Form, which included 

several additional coverages, including “Income Protection” (see Exhibit E, at 30); “Extra 

Expense” (id.); and “Civil Authority,” (id. at 32).   

36. The Policy covers Plaintiffs’ premises located at the addresses listed above.   

37. Plaintiffs have performed all of its obligations under the Policy, including the 

payment of premiums.   

38. The Policy is an “all-risk” policy, meaning that it covers all risk of loss unless 

the risk is expressly and specifically excluded.  See Exhibit E, Section II- Perils Insured Against, 

at p. 33 (“This policy insures against direct physical “loss”, except “loss as excluded or limited 

in this policy.”).   

39. Under the Ultraflex Property Coverage Form, Erie Defendants agreed to “pay 

the actual loss of ‘income’”6 (See Exhibit E, Ultraflex Property Coverage Form, Section I—

Coverages, Additional Income Protection- Coverage 3 § D, at p. 32) sustained by Plaintiffs 

 
5 As noted, supra, despite Plaintiffs’ multiple attempts to both Mr. Borneman and Erie to request the actual Policy 
(See March 27 email and April 1, 2020 letter correspondence, true and correct copies of which are attached hereto, 
made a part hereof and marked as Exhibits “J” and “K”), they did not receive a copy of this Policy until April 2, 
2020, more than a month after the Policy went into effect.   
6 “Income” is defined in relevant part as “the sum of net income (net profit or loss before income taxes) that 
would have been earned or incurred and necessary continuing operating expenses incurred by the business such 
as payroll expenses, taxes, interests, and rents.”  See Exhibit I, Section XI- Definitions, at p. 63.   
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“due to partial or total ‘interruption of business’7 resulting directly from ‘loss’8 or damage to 

property” at Plaintiffs’ premises.  See id., Section I- Coverages, Additional Income Protection- 

Coverage 3 § A, at p. 30 (hereinafter “Business Income” coverage).   

40. Under the Ultraflex Property Coverage Form, Defendant also promised to 

“pay necessary actual and necessary ‘extra expenses’9 sustained by [Plaintiffs] to (1) [a]void or 

minimize the ‘interruption of business’ and to continue your business operations… [and] (2) 

[m]inimize the ‘interruption of business’ if [Plaintiffs] cannot continue [its] business operations 

to the extent it reduces the amount of loss that would have been payable under loss of ‘income’ 

and/or ‘rental income.’”  See id., Section I- Coverages, Additional Income Protection- 

Coverage 3 § B (hereinafter “Extra Expense” coverage).   

41. Under the Ultraflex Property Coverage Form, Erie Defendants also promised 

to pay for “the actual loss of ‘income’… and necessary ‘extra expense’ caused by action of civil 

authority that prohibits access to” the insured premises.  See id., Section I - Coverages, 

Additional Income Protection – Coverage 3 § C.1 (hereinafter “Civil Authority” coverage).  

This Civil Authority coverage is triggered when a non-excluded risk “causes damage to 

property other than property at the [insured premises]” and both of the following apply: “(a) 

[a]ccess to the area immediately surrounding the damaged property is prohibited by civil 

authority as a result of the damage, and the [insured premises] are within that area but are not 

more than one mile from the damaged property; and (b) [t]he action of civil authority is taken 

in response to dangerous physical conditions resulting from the damage or continuation of 

 
7 “Interruption of Business” under the Income Protection coverage is defined as “the period of time that your 
business is partially or totally suspended.”  Id.     
8 “Loss” is defined as “direct and accidental loss of or damage to covered property.” Id.   
9 “Extra expense” means “necessary expenses you incur due to partial or total ‘interruption of business’ resulting 
directly from ‘loss’ or damage to property” on Plaintiffs’ premises.  See id.   
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the peril insured against that caused the damage, or the action is taken to enable a civil authority 

to have unimpeded access to the damaged property.”  Id.   

42. The Plaintiffs’ Ultraflex Property Coverage Form also contains specific 

exclusions, including an exclusion: “16.  By or resulting from any virus, bacterium, or other 

microorganism that induces or is capable of inducing physical distress, illness or disease.”  See 

id., Section III – Exclusions, B.16, at p. 36 (hereinafter, “Virus Exclusion”).     

COVID-19 Spread and Subsequent Government Shutdown 

43. For years, if not decades, the Center for Disease Control and Prevention 

(“CDC”) along with the World Health Organization (“WHO”) have been warning about the 

possibility of an airborne virus that could cause a worldwide pandemic.   

44. COVID-19 is a highly contagious airborne virus that has rapidly spread and 

continues to spread across Pennsylvania and the United States.   

45. COVID-19 is a physical substance and an organic human pathogen that travels 

through respiratory droplets.  The virus physically transforms the air exposed to it and attaches 

itself to surfaces and structures.   

46. The transmission of COVID-19 mainly occurs through contact and droplet 

transmission and airborne transmission, but the virus may also spread by touching a surface 

or object that has the virus on it and then touching their own mouth, nose or eyes – and the 

virus has been shown to survive on these surfaces for periods ranging from hours to days.10  

Recent information on the CDC’s website provides that COVID-19 spreads when people are 

 
10 Also, at the start of the pandemic in March, scientists attributed more of a spread of the disease via fomites 
than is now thought: see E. Goldman, “Exaggerated risk of transmission of COVID-19 by fomites,” available at 
https://www.thelancet.com/pdfs/journals/laninf/PIIS1473-3099(20)30561-2.pdf (last visited October 20, 
2020). 
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within six feet of each other, through airborne transmission, or (though less commonly) when 

a person comes in contact with a surface or object that has the virus on it.11   

47. According to a scientific study in The New England Journal of Medicine, the 

coronavirus responsible for the COVID-19 disease- SARS-CoV-2- can physically infect and 

survive on surfaces for up to 72 hours.12  Scientists are still working to figure out what the 

infectious dose requirement is to actually cause an infection from touching such surfaces.13   

48. Southeastern Pennsylvania (which includes Montgomery, Bucks, Chester, 

Delaware and Philadelphia counties) has been particularly affected by the COVID-19 

outbreak, as the area has sustained a total of 76,767 confirmed cases, which comprises 43% of 

the total cases of the entire state, or 177,409.14 

49. COVID-19 is known to be highly contagious.  While in some cases 

asymptomatic, COVID-19 also causes severe and, sometimes, fatal, respiratory failure.  

Southeastern Pennsylvania has also been hard-hit with fatalities: as of October 20, 2020, 

approximately 4,519 of the 8,533 total known deaths in Pennsylvania due to COVID-19 have 

occurred in the five-county area (i.e., approximately 52%, or more than half).15   

 
11 Center for Disease Control and Prevention, “How COVID-19 Spreads,” available at 
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html (last visited on 
October 20, 2020).    
12 Neeltje van Doremalen, Ph.D., et. al., “Aerosol and Surface Stability of SARS-CoV-2 as Compared with 
SARS CoV-1,” The New England Journal of Medicine (Apr. 16, 2020), available at  
https://www.nejm.org/doi/full/10.1056/NEJMc2004973 (last visited on October 20, 2020).   
13 “How Long Will Coronavirus Survive on Surfaces?” (August 5, 2020), available at 
https://health.clevelandclinic.org/how-long-will-coronavirus-survive-on-surfaces/ (last visited October 20, 
2020).   
14 See Pennsylvania Department of Health, “PA Coronavirus (COVID-19) Update Archive” (August 18, 2020) 
available at https://www.health.pa.gov/topics/disease/coronavirus/Pages/Archives.aspx (last visited on 
August 18, 2020).   
15 See, n.14, supra.  Interestingly, by May 3, closer to the start of the pandemic, the rate of death in Southeastern 
PA was only slightly higher, at 58%.  Id. 
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50. On March 11, 2020, the WHO declared that the emerging threat of COVID-

19 constituted a global pandemic.16   

Pennsylvania Closure Orders 

51. On March 6, 2020, Pennsylvania Governor Tom Wolf issued a Proclamation 

of Disaster Emergency, the first formal recognition of an emergency situation in the 

Commonwealth as a result of COVID-19.17 

52. On March 16, 2020, Governor Wolf “strongly urged” non-essential businesses 

across the state to close for at least 14 days to help mitigate the spread of COVID-19.18  

“Essential” businesses did not include auto dealerships of any kind.  Id.    

53. Then, on March 19, 2020 Governor Wolf issued an Order requiring all non-

life-sustaining businesses in Commonwealth to cease operations and close all physical 

locations.  Businesses that were permitted to remain open were required to follow “social 

distancing practices and other mitigation measures defined by the Centers for Disease 

Control.”19 

54. On March 23, 2020, Governor Wolf issued a Stay-at-Home Order for 

residents of Philadelphia, Allegheny, Bucks, Chester, Delaware, Monroe, and Montgomery 

Counties.20   

 
16 WHO Director-General’s opening remarks at the media briefing on COVID-19, 11 March 2020, World 
Health Organization, available at https://www.who.int/dg/speeches/detail/who-director-general-s-opening-
remarks-at-the-media-briefing-on-covid-19---11-march-2020 (last visited on October 20, 2020).  
17 See Wolf March 6 Proclamation, available at https://www.governor.pa.gov/wp-
content/uploads/2020/03/20200306-COVID19-Digital-Proclamation.pdf (last visited October 20, 2020). 
18 See https://www.governor.pa.gov/newsroom/wolf-administration-updates-businesses-on-guidance-for-
covid-19-mitigation-efforts/ (last visited on October 20, 2020).   
19 See March 19 Wolf Order, available at https://www.scribd.com/document/452416027/20200319-TWW-
COVID-19-Business-Closure-Order (last visited October 20, 2020); see also Exhibit D. 
20 See March 23 Wolf Order, available at https://www.governor.pa.gov/wp-
content/uploads/2020/03/03.23.20-TWW-COVID-19-Stay-at-Home-Order.pdf (last visited October 20, 
2020).  
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55. On that same date, the Pennsylvania Department of Health issued a similar 

Order, noting that “operation of non-life-sustaining businesses present the opportunity for 

unnecessary gatherings, personal contact and interaction that will increase the risk of 

transmission and the risk of community spread of COVID–19.”21  That notice stated that 

“exposure [to COVID-19] is possible by touching a surface or object that has the virus on it 

and then touching one’s mouth, nose, or eyes.”  Id.   

56. On April 1, 2020, Governor Wolf extended the March 23, 2020 Stay at Home 

Order to the entire Commonwealth of Pennsylvania.22 

57. Then, on April 8, 2020, the Governor extended the statewide Stay at Home 

Order until May 8, 2020.23   

58. These Orders, as they relate to the closure of all “non-life-sustaining 

businesses,” evidenced an awareness on the part of both state and local governments that 

COVID-19 causes damage to property.  This is particularly true in places where business is 

conducted, such as Plaintiff’s, as the requisite contact and interaction causes a heightened risk 

of the property becoming contaminated.  In addition, these Emergency Orders have the effect 

of causing a direct “loss” of the Plaintiff’s real property, as, taken together, the Orders prohibit 

Plaintiff’s use of the property and further prohibit Plaintiffs from entering their own premises 

for the purpose of conducting business.  As such, these Orders are akin to governmental 

“taking” of the Plaintiff’s property through the exercise of the Commonwealth’s eminent 

domain owner. 

 
21 See March 23 Pennsylvania Department of Health Order, available at https://www.governor.pa.gov/wp-
content/uploads/2020/03/03.23.20-SOH-Stay-at-Home-Order.pdf (last visited October 20, 2020).  
22 See April 1 Wolf Order, available at https://www.governor.pa.gov/wp-
content/uploads/2020/04/20200401-GOV-Statewide-Stay-at-Home-Order.pdf (last visited October 20, 2020).  
23 See April 20 Wolf Amendment to April 1 2020 Order, available at https://www.governor.pa.gov/wp-
content/uploads/2020/04/20200420-GOV-Stay-at-Home-Order-Amendment.pdf (last visited October 20, 
2020).  
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59. The Governor of the Commonwealth of Pennsylvania is a civil authority as 

contemplated by the Policy.   

60. Following the closure Orders cited above (hereinafter “Closure Orders”), and 

in response to a challenge to Governor Wolf’s power to order the shutdown of certain 

businesses, the Pennsylvania Supreme Court ruled that the Governor is granted broad powers  

under the State’s Emergency Code to protect the public from “damage, injury and loss of life 

and property resulting from disasters.”  It also stated that the COVID-19 pandemic is akin to 

a “natural disaster,” namely because, like other identified natural disasters, it involves 

“substantial damage to property, hardship, suffering, or possible loss of life.”24  The 

Court found that because the virus is spread from person-to-person contact, has an incubation 

period of up to fourteen days, and can live on surfaces for up to four days, any location, 

including an individual business, is within a disaster area and is thus damaged.  Id.   

61. Other governmental authorities and public health officials around the country 

have similarly acknowledged that the spread of COVID-19 causes direct physical loss and 

damage to property.  For example:  

a. The Mayor of New York City, Bill DeBlasio, issued New York City 
Emergency Executive Order No. 100, which specifically stated that “the 
virus physically is causing property loss and damage.”25 
 

b. The State of Colorado issued a public health order indicating that 
“COVID-19 … physically contributes to property loss, 
contamination, and damage…”26 (Emphasis added);  

 
c. Broward County, Florida issued an emergency order acknowledging that 

COVID-19 “is physically causing property damage.”27 (Emphasis 
added);  

 
24 Friends of Devito v. Wolf, No. 68 MM 2020, 2020 WL 1847100, at 10 (Pa. Apr. 13, 2020). 
25 Available at https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-100.pdf (last 
visited October 20, 2020).  
26 Available at https://www.colorado.gov/governor/sites/default/files/inline-
files/D%202020%20032%20Extending%20D%202020%20003.pdf (last visited October 20, 2020). 
27 Available at https://www.broward.org/CoronaVirus/Documents/BC-EmergencyOrder20-03.pdf (last 
visited October 20, 2020).  
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d. The State of Washington issued a stay-at-home proclamation stating the 

“COVID-19 pandemic and its progression … remains a public disaster 
affecting life, health, [and] property…”28 (Emphasis added);  

 
e. The State of Indiana issued an executive order recognizing that COVID-

19 has the “propensity to physically impact surfaces and personal 
property.”29 (Emphasis added);  

 
f. The City of New Orleans issued an order stating “there is reason to believe 

that COVID-19 may spread amongst the population by various means of 
exposure, including the propensity to attach to surfaces for prolonged 
period of time, thereby spreading from surface to person and causing 
property loss and damage in certain circumstances.”30 (Emphasis 
added);  

 
g. The State of New Mexico issued a public health order acknowledging the 

“threat” COVID-19 “poses” to “property.”31 (Emphasis added);  
 

h. North Carolina issued a statewide executive order in response to the 
COVID-19 pandemic not only “to assure adequate protection for lives,” 
but also to “assure adequate protection of… property.”32 (Emphasis 
added); and  

 
i. The City of Los Angeles issued an order in response to COVID-19 

“because, among other reasons, the COVID-19 virus can spread easily 
from person to person and it is physically causing property loss or 
damage due to its tendency to attach to surfaces for prolonged periods of 
time.”33 (Emphasis added).  

 
62. As these orders all recognize, the presence of people infected with or carrying 

COVID-19 particles in places, like Plaintiffs’ insured premises, where the business’ operations 

 
28 Available at https://www.governor.wa.gov/sites/default/files/proclamations/proc_20-41.9.pdf (last visited 
October 20, 2020).  
29 Available at https://www.coronavirus.in.gov/2496.htm (last visited October 20, 2020).  
30 Available at https://nola.gov/mayor/executive-orders/emergency-declarations/03162020-mayoral-
proclamation-to-promulgate-emergency-orders-during-the-state-of-emergency-due-to-co/ (last visited October 
20, 2020).  
31 Available at https://www.governor.state.nm.us/wp-content/uploads/2020/03/COVID-19-DOH-Order-
fv.pdf (last visited October 20, 2020).  
32 Available at https://files.nc.gov/governor/documents/files/EO165-Extending-DHHS-Provisions.pdf (last 
visited October 20, 2020).  
33 Available at 
https://www.lamayor.org/sites/g/files/wph446/f/page/file/20200527%20Mayor%20Public%20Order%20S
AFER%20AT%20HOME%20ORDER%202020.03.19%20%28REV%202020.05.27%29.pdf (last visited 
October 20, 2020).   
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require frequent person-to-person and person-to-surface interactions renders those places 

unsafe and unusable. The Closure Orders were issued in direct response to these existing 

dangerous physical conditions and had the concomitant effect of causing a direct “loss” of 

Plaintiff’s property in that Plaintiff was prohibited by law from making any use of the said 

property due to the civil authority exercised by the Governor of the Commonwealth. 

Plaintiffs’ Losses Due to the Resulting Closure Orders 

63. Plaintiffs’ new and used automobile dealerships are considered a “non-

essential business” pursuant to Governor Wolf’s Closure Orders.  

64. As a result of the Closure Orders, Plaintiffs were required to close their auto 

sales storefronts and suspend its in-person workforce at those stores, thereby requiring it to 

cease its business operations for its dealerships completely.34  

65. The Closure Orders prohibited the public from accessing Plaintiff’s insured 

premises described in the Policy, thereby causing the necessary suspension of its operations 

and triggering the Business Income, Extra Expense, and Civil Authority coverages under the 

Policy.  See Exhibit E.  

66. Moreover, the continuous presence of COVID-19 on or around Plaintiffs’ 

premises has damaged property by infecting it and has rendered the premises unsafe, 

uninhabitable, and unfit for their intended use.  

67. Following the Governor’s March 16 advisory, Plaintiffs contacted its broker, 

Mr. Borneman, to make a timely insurance claim with Erie to request coverage for its business 

interruption losses and extra expenses promised under the Policy.  See March 17 K. Post email, 

a true and correct copy of which is attached hereto, and made a part hereof and marked as 

 
34 Plaintiffs’ two service centers stayed open with intermittent furloughs; and its body shop/collision center 
stayed open. 
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Exhibit “L.”  In response to Mr. Post’s email, Mr. Borneman simply asked for his last three 

months of financials.  Id.35   

68. Plaintiffs have sustained direct physical loss and damage to items of property 

located at its premises and direct physical loss and damage to its premises described in the 

Policy as a result of both the Governor’s Closure Orders citing the presence of COVID-19 

particles and/or the COVID-19 pandemic itself.  These Closure Orders recognized that the 

presence of COVID-19 caused direct physical loss of and/or damage to the premises insured 

under the Policy by, among other things, damaging the property, denying access to the 

property, preventing customers from physically occupying the property, causing the property 

to be physically uninhabitable by customers, causing its function to be nearly eliminated or 

destroyed, and/or causing a suspension of business operations on the premises.  

69. Plaintiffs have incurred substantial Business Income losses and Extra Expense 

caused by: (i) the presence of COVID-19 at or around Plaintiff’s insured premises, and/or (ii) 

the Closure Orders which prohibited access to Plaintiff’s insured premises or the sale of 

Plaintiff’s products and services.  

70. Yet, on April 10, 2020, Erie denied Plaintiff’s claim in writing.  See April 10, 

2020 Denial Letter, Exhibit C. 

71. Erie categorically issued their denial without first conducting any meaningful 

coverage investigation.  For example, without addressing whether COVID-19, or the 

subsequent Closure Orders state otherwise, Erie denies coverage by simply stating: “Since 

 
35 Interestingly, that same day, Maureen Weiner, Keenan’s Controller, responded to say that she was “just 
looking over my notes from our meetings and I noted that the Business Interruption coverage included a 
payroll component.”  Id.  This exchange further indicates that the parties specifically discussed the Business 
Interruption coverage in detail, in response to Plaintiffs’ concerns over the growing COVID-19 pandemic.        
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there is no direct physical ‘loss’ of or damage to Covered Property, there is no coverage for 

this claim.”  Id.   

72. Erie also did not provide any basis for denying Plaintiff’s claim for Business 

Income or Contingent Business Interruption coverage, except a vague, general recitation of 

the Policy, that is, that “there was no partial or total ‘interruption of business’ due to direct 

physical ‘loss’ or damage to Covered Property on the premises from a peril insured against.”  

See id.   

73. Then, in rejecting Plaintiff’s claim for Civil Authority coverage, Erie 

categorically stated that the coverage did not apply “because a Civil Authority did not order 

that the business be closed due to damage to property within one mile of the premises…”  See 

id.  Defendant’s assertion completely ignores the fact that the language only requires simple 

“damage to property,” and also ignores the coverage provided under the Policy’s “Civil 

Authority” provision for losses incurred due to governmental actions “taken in response to 

dangerous physical conditions,” even if the damage that caused those dangerous physical 

conditions occurred to property other than property at the insured premises.  

74. Finally, though Erie cites the “Virus Exclusion” as an additional basis for its 

denial, Plaintiffs had the reasonable expectation that the policy they were purchasing did not 

contain such an exclusion, as evidenced by Mr. Borneman’s representations in his February 

27, 2020 email and the policy language attachments.  See Exhibit B. 

75. It is clear from Plaintiffs’ notes of its in-person meetings and phone 

conversations, and from its email correspondence with its Defendant broker, that Plaintiffs 

had discussed in depth the effect that COVID-19 could have on its business, and that Mr. 

Borneman had represented that the insurance Plaintiffs purchased from Erie Defendants 
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would specifically include coverage for property damage and business interruption losses 

caused by viruses like COVID-19.  See Exhibits B, G, H, I.         

76. Erie’s swift and wholesale denial of coverage was arbitrary, unreasonable, and 

inconsistent with the facts and plain language of the Policy.  Erie Defendants’ denials appeared 

to be driven by their desire to reduce or extinguish its own financial exposure to the economic 

fallout caused by the COVID-19 crisis, rather than their obligation to initiate, as is its legal 

duty, a full and fair investigation of the claims and a careful review of the Policy they sold to 

Plaintiff in exchange for a valuable premium. 

COUNT I: DECLARATORY RELIEF 
(On behalf of Plaintiffs against Erie Defendants)  

 
77. Plaintiffs incorporate the foregoing allegations as if fully set forth herein. 

78. Plaintiffs’ Policy is an insurance contract under which Erie Defendants were 

paid premiums in exchange for their promise to pay Plaintiffs’ losses for claims covered by 

the Policy.  

79. Plaintiffs have complied with all applicable provisions of the Policy and/or 

those provisions have been waived by Erie Insurance, or Erie Insurance is estopped from 

asserting them.  

80. Erie Defendants have arbitrarily and without justification refused to reimburse 

Plaintiffs for any losses incurred by them in connection with the covered business losses and 

extra expenses related to the Closure Orders and the necessary interruption of their businesses 

stemming from COVID-19.  

81. In addition, Plaintiffs had the reasonable expectation that their Policy would 

not contain any kind of “virus exclusion,” and that it would cover them in the case of a 

suspension of their businesses pursuant to a government-mandated shutdown in the fact of 

COVID-19.  
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82. Pursuant to 42 P.S. § 7533. Construction of documents:  

Any person interested under a deed, will, written contract, or other writings 
constituting a contract, or whose rights, status, or other legal relations are affected by 
a statute, municipal ordinance, contract, or franchise, may have determined any 
question of construction or validity arising under the instrument, statute, ordinance, 
contract, or franchise, and obtain a declaration of rights, status, or other legal relations 
thereunder. 
 
83. Plaintiffs are interested and affected by Erie Defendants’ swift and wholesale 

denial of coverage based on Plaintiffs’ written Policy. 

84. An actual case or controversy exists regarding Plaintiffs’ rights and 

Defendant’s obligations under the Policy to reimburse Plaintiffs for the full amount of losses 

incurred by Plaintiffs in connection with the Closure Orders and the suspension of their 

businesses stemming from COVID-19.  

85. Pursuant to 42 P.S. § 7533, Plaintiffs seek a declaratory judgement from this 

Court declaring the following:  

a. Plaintiffs’ losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 
pandemic are covered losses under the Policy;  
 

b. The Policy’s Exclusion of Loss Due to Virus does not apply to the business 
losses incurred by Plaintiffs here because Plaintiffs had the reasonable 
expectation, and relied on the fact, that their Policy would not include such 
a Virus Exclusion;   
 

c. Erie Insurance has waived any right it may have had to assert defenses to 
coverage or otherwise seek to bar or limit coverage for Plaintiffs’ losses by 
issuing a blanket coverage denial without conducting a claim investigation 
as required under Pennsylvania insurance law; and  

 
d. Erie Insurance is obligated to pay Plaintiffs for the full amount of the 

losses incurred in connection with the covered business losses related to 
the Closure Orders during the period of restoration and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic.  

 
WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter 

judgment against Defendant on Count I and award declaratory relief enjoining Erie 
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Defendants from pursuing the policies, acts, and practices complained of herein, as well as any 

supplemental relief, including but not limited to injunctive relief and an accounting (pursuant 

to Pa. R. Civ. P. 1021) and any other relief that this Honorable Court may deem appropriate.  

COUNT II: BREACH OF CONTRACT 
(On behalf of Plaintiffs against Erie Defendants)  

 
86. Plaintiffs incorporate the foregoing allegations as if fully set forth herein. 

87. Plaintiffs’ Policy is an insurance contract under which Erie Defendants were 

paid premiums in exchange for their promise to pay Plaintiffs’ losses for claims covered by 

the Policy.  

88. Plaintiffs have complied with all applicable provisions of the Policy and/or 

those provisions have been waived by Erie, or Erie is estopped from asserting them, yet Erie 

has abrogated its insurance coverage obligations pursuant to the Policy’s clear and 

unambiguous terms.  

89. By denying coverage for any business losses and extra expense incurred by 

Plaintiffs in connection with the Closure Orders and the COVID-19 pandemic, Erie has 

breached its coverage obligations under the Policy.  

90. As a result of Defendant’s breaches of the Policy, Plaintiffs have sustained 

substantial damages for which Erie Defendants are liable, in an amount to be established at 

trial. 

WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter 

judgment against Erie Defendants on Count II, and award Plaintiffs compensatory damages 

and consequential damages in an amount in excess of Fifty Thousand Dollars ($50,000.00), 

together with interest, costs, and such other relief as the Court deems appropriate. 
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COUNT III: NEGLIGENCE 
(Plaintiffs against Defendants Body-Borneman)  

 
91. Plaintiffs incorporate the foregoing allegations as if fully set forth herein. 

92. As stated herein, throughout their conversations with their broker, and as 

represented by Mr. Borneman himself, Plaintiffs justifiably relied on his representations that 

insurance would be available to cover their business in the case of the spread of COVID-19 

to the Commonwealth of Pennsylvania, and in the case of a subsequent government-mandated 

shutdown.  In fact, Plaintiffs switched insurance carriers to Erie, as counseled by Mr. 

Borneman, and substantially increased their coverage from $15 million to $23.5 million, in part 

for this very reason.     

93. Mr. Borneman, as Plaintiffs’ broker, was under a specific duty to procure the 

policy and coverage as requested by Plaintiffs; or to communicate to them that such coverage 

would not be available in the event of a pandemic and government shutdown.   

94. In fact, Body-Borneman failed to exercise the requisite care and competence 

required of persons and organizations operating in the insurance industry, as Plaintiffs 

purchased insurance upon Body-Borneman’s faulty advice, which apparently (according to 

Erie) did not cover their business and loss of income following the arrival of COVID-19 and 

the mandated government closures.  See Exhibit C.   

95. And, though Plaintiffs were under the impression they had purchased a “Civil 

Authority Closure Rider” that would cover them in the exact situation with the novel 

coronavirus that ensued in March, 2020, Defendant Erie has denied that this coverage applies.  

See id.  

96. In addition, Plaintiffs were never alerted that any potential exclusions for 

viruses or bacteria could be applied to deny them business and loss of income coverage under 
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the Ultraflex Policy.  In fact, they were led to believe by Mr. Borneman that their Policy would 

not contain such an exclusion.  See Exhibit I.  

97. As a result of Defendants’ breach of their duties, and Plaintiffs’ reliance on the 

faulty information (evidenced by their switching insurance companies), Plaintiffs have 

incurred, and will continue to incur, significant costs and expenses, including: overpayment 

for Business Income and Extra Expense insurance; as well as the full amount of the losses 

incurred in connection with the covered business losses related to the Closure Orders during 

the period of restoration and the necessary interruption of their businesses stemming from 

the COVID-19 pandemic.   

WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter 

judgment against Body-Borneman Defendants on Count III, and award Plaintiffs 

compensatory and consequential damages in an amount in excess of Fifty Thousand Dollars 

($50,000.00), together with interest, costs, and such other relief as the Court deems 

appropriate.   

COUNT IV: NEGLIGENCE 
(Plaintiffs against Defendants Body-Borneman) 

 
98. Plaintiffs incorporate the foregoing allegations as if fully set forth herein. 

99. As stated herein, throughout their conversations with their broker, and as 

represented by Mr. Borneman himself, Plaintiffs justifiably and reasonably relied on his 

representations that insurance would be available to cover their business in the case of the 

spread of COVID-19 to the Commonwealth of Pennsylvania, and in the case of a subsequent 

government-mandated shutdown.  In fact, Plaintiffs switched insurance carriers to Erie, as 

counseled by Mr. Borneman, and substantially increased their coverage from $15 million to 

$23.5 million, in part for this very reason.     
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100. Mr. Borneman, as Plaintiffs’ broker, was under a duty to procure the policy 

and coverage as requested by Plaintiffs; or to communicate to them that such coverage would 

not be available in the event of a pandemic and government shutdown.   

101. In fact, upon information and belief, Body-Borneman, acting on information 

supplied to him by Erie Insurance, advised Plaintiffs that Plaintiffs had purchased a “Civil 

Authority Closure Rider” that would cover them in the exact situation with the novel 

coronavirus that ensued in March, 2020 (see Exhibits G, I); though Defendant Erie has denied 

this coverage applies.  See Exhibit C.  

102. In addition, upon information and belief, Body-Borneman, acting on 

information supplied to him by Erie Insurance, never alerted Plaintiffs that any potential 

exclusions for viruses or bacteria could be applied to deny them business and loss of income 

coverage under the Ultraflex Policy.  In fact, upon information and belief, the sample Policy 

Mr. Borneman sent to Plaintiffs that he received from Erie Insurance did not contain such an 

exclusion.  See Exhibit B.  

103. Still, Defendant Body-Borneman had an obligation to perform the duty they 

assumed toward Plaintiffs and failed to exercise that care.   

104. As a result of Defendants’ breach of their duties, and Plaintiffs reliance on the 

faulty information (evidenced by their switching insurance companies), Plaintiffs have 

incurred, and will continue to incur, significant costs and expenses, including: overpayment 

for Business Income and Extra Expense insurance; as well as the full amount of the losses 

incurred in connection with the covered business losses related to the Closure Orders during 

the period of restoration and the necessary interruption of their businesses stemming from 

the COVID-19 pandemic.   
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WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter 

judgment against Body-Borneman Defendants on Count IV, and award Plaintiffs 

compensatory damages and consequential damages in an amount in excess of Fifty Thousand 

Dollars ($50,000.00), together with interest, costs, and such other relief as the Court deems 

appropriate.  

     FIRST LAW STRATEGY GROUP 
 
 
           BY: /S/ DAVID S. SENOFF      
     DAVID S. SENOFF, ESQUIRE     
     HILLARY B. WEINSTEIN, ESQUIRE  
     121 S. BROAD STREET, SUITE 300  
     PHILADELPHIA, PA 19107 
      
     ATTORNEYS FOR PLAINTIFFS OF KEENAN AUTO  
     SALES, INC. D/B/A KEENAN HONDA,   
     KEENAN MOTORS, LTD, PRECISION AUTO   
     CENTER, LTD D/B/A KEENAN COLLISION   
     CENTER 
 
DATE: OCTOBER 22, 2020 
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COMMONWEALTH OF PENNSYLVANIA 

OFFICE OF THE GOVERNOR 

 

 

 

 

ORDER OF  

THE GOVERNOR OF THE COMMONWEALTH OF PENNSYLVANIA REGARDING THE 

CLOSURE OF ALL BUSINESSES THAT ARE NOT LIFE SUSTAINING 

WHEREAS, the World Health Organization and the Centers for Disease Control and 

Prevention (“CDC”) have declared a novel coronavirus (“COVID-19”) a “public health 

emergency of international concern,” and the U.S. Department of Health and Human Services 

(“HHS”) Secretary has declared that COVID-19 creates a public health emergency; and 

WHEREAS, as of March 6, 2020, I proclaimed the existence of a disaster emergency 

throughout the Commonwealth pursuant to 35 Pa. C.S. § 7301(c); and 

WHEREAS, I am charged with the responsibility to address dangers facing the 

Commonwealth of Pennsylvania that result from disasters.  35 Pa. C.S. § 7301(a); and 

WHEREAS, in addition to general powers, during a disaster emergency I am authorized 

specifically to control ingress and egress to and from a disaster area and the movement of 

persons within it and the occupancy of premises therein; and suspend or limit the sale, 

dispensing, or transportation of alcoholic beverages, firearms, and combustibles.  35 Pa. C.S. § 

7301(f); and 

WHEREAS, in executing the extraordinary powers outlined above, I am further authorized 

during a disaster emergency to issue, amend and rescind executive orders, proclamations and 

regulations and those directives shall have the force and effect of law.  35 Pa. C.S. § 7301(b); 

and    

WHEREAS, in addition to my authority, my Secretary of Health has the authority to 

determine and employ the most efficient and practical means for the prevention and suppression 

of disease. 71 P.S. § 532(a), 71 P.S. 1403(a); and    

WHEREAS, these means include isolation, quarantine, and any other control measure 

needed. 35 P.S. § 521.5. 

NOW THEREFORE, pursuant to the authority vested in me and my Administration by the 

laws of the Commonwealth of Pennsylvania, I do hereby ORDER and PROCLAIM as follows: 

Section 1:  Prohibition on Operation of Businesses that are not Life Sustaining  

All prior orders and guidance regarding business closures are hereby superseded. 

No person or entity shall operate a place of business in the Commonwealth that is not a 

life sustaining business regardless of whether the business is open to members of the public. 

This prohibition does not apply to virtual or telework operations (e.g., work from home), so long 

as social distancing and other mitigation measures are followed in such operations. 

Life sustaining businesses may remain open, but they must follow, at a minimum, the 

social distancing practices and other mitigation measures defined by the Centers for Disease 

Control to protect workers and patrons.  A list of life sustaining businesses that may remain 

open is attached to and incorporated into this Order.   
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Enforcement actions will be taken against non-life sustaining businesses that are out of 

compliance effective March 21, 2020, at 12:01 a.m.   

  Section 2: Prohibition on Dine-In Facilities including Restaurants and Bars 

All restaurants and bars previously have been ordered to close their dine-in facilities to 

help stop the spread of COVID-19. 

 

Businesses that offer carry-out, delivery, and drive-through food and beverage service 

may continue, so long as social distancing and other mitigation measures are employed to 

protect workers and patrons. Enforcement actions will be taken against businesses that are out 

of compliance effective March 19, 2020, at 8 p.m.   

Section 3: Effective Date and Duration 

 This order is effective immediately and will remain in effect until further notice.  

 

GIVEN under my hand and the Seal of the 

Governor, at the city of Harrisburg, on this 

nineteenth day of March two thousand twenty, the 

year of the commonwealth the two hundred and 

forty-fourth. 

 

 

 

TOM WOLF 

Governor 
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